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आदेश / O R D E R 
 
Manoj Kumar Aggarwal (Accountant Member) 
 

1.1 Aforesaid appeal by revenue for Assessment Year (AY) 2016-17 

arises out of the order of learned Commissioner of Income Tax 

(Appeals), National Faceless Appeal Centre (NFAC), Delhi [CIT(A)] 

dated 08.03.2023 in the matter of an assessment framed by Ld. 

Assessing Officer [AO] u/s. 143(3) r.w.s. 147 of the Act on 22.03.2022. 

The Registry has noted delay of 11 days in the appeal, the condonation 
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of which has been sought by revenue. Considering the period of delay, 

the delay is condoned.  

1.2 The grounds raised by the revenue read as under: -  

1.  The order of the CIT(A) is contrary to law, facts and circumstances  of the case.  
2.  Whether the Ld.CIT(A) has erred in holding that the reassessment proceedings 
are bad in law by observing that the AO has initiated the reassessment proceedings 
after the expiry of time period permissible under  section 147?  
3.  Whether the Ld.CIT(A) has erred in holding that the Ld.AO did not have 
jurisdiction on the A.Y 2016-17 as the allowability of carry forward of loss has not been 
adjudicated in the base year i.e., A.Y 2015-16 in which such allowability should have 
been tested?"  
4.  For these and other grounds that may be adduced at the time of hearing, it is· 
prayed that the order of the learned CIT(A} may be set aside and that of the Assessing 
Officer restored. 
 
1.3 The assessee has preferred petition u/r 27 of ITAT Rules, 1963 

wherein the assessee has submitted that reopening is bad-in-law since 

the same amounts to change of opinion, there being no fresh tangible 

material coming to the possession of Ld. AO. 

1.4 The Ld. CIT-DR advanced arguments supporting the assessment 

order whereas Ld. AR, while supporting impugned order on merits, 

assails assumption of reassessment jurisdiction. The case was put up 

for clarification which was responded to by both the sides. Having 

heard rival submissions and upon perusal of case record, the appeal is 

disposed-off as under. 

Assessment Proceedings 

2. The assessee was assessed for this year u/s 143(3) on 

30.12.2018. However, the case was reopened by issuance of notice u/s 

148 on 30.03.2021 for the following reasons: - 

It is seen from the computation of income, taxable income was arrived after 
adjusting the brought forward business loss under Section 72 amounting to 
Rs.5,02,78,910/- for the Assessment Year 2015-16. However, on verification of the 
assessment year 2015-16, the original return was filed only on 01.12.2015. Since 
the original return was filed belatedly, the assessee company is not eligible to carry 
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forward the loss. Hence, the claim of brought forward loss of Rs.5,02,78,910/- for AY 
2016-17 is to be withdrawn. 

 

Though the assessee assailed proposed adjustment, Ld. AO denied 

adjustment of carry forward of loss of AY 2015-16 and finalized the 

assessment. 

Appellate Proceedings 

3. The Ld. CIT(A), under mistaken fact, observed that notice u/s 148 

was issued beyond 4 years from the end of relevant assessment year 

and therefore, the action of Ld. AO was in contravention of provisions of 

Sec. 147. The Ld. CIT(A) further held that any loss which is allowed to 

be carried forward to next year could not be subject matter of 

adjudication in next year. In subsequent years, act of setting-off is merely 

a mathematical calculations and act of utilization of carry forward loss 

could not be adjudicated on standalone basis. The AO should have first 

reassessed the allowability of loss to be carried forward in AY 2015-16 

and then its application in subsequent years. By disallowing the set-off of 

carry forward of losses in this year, Ld. AO has attempted to make a 

back door entry in AY 2015-16 which is untenable under law. Therefore, 

Ld. AO did not have any jurisdiction for this AY without first adjudicating 

the issue in the base year in which such allowability should have been 

tested. Accordingly, the proposed adjustment was deleted. Aggrieved as 

aforesaid, the revenue is in further appeal before us. The assessee, in its 

petition, has challenged the assumption of reassessment jurisdiction by 

Ld. AO. 

Our finding and Adjudication 

4. Upon perusal of impugned order, it could be seen that the 

adjudication of Ld. CIT(A) is on erroneous assumption of facts. We find 
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that for AY 2016-17, notice u/s 148 has been issued on 30.03.2021 

which is clearly within 4 years and not beyond 4 years as wrongly noted 

by Ld. CIT(A) in para 4.1 of the impugned order. The Ld. CIT(A) 

considering the provisions of Sec.147 as applicable to proceedings 

beyond 4 years, held the action of Ld. AO to be in contravention of the 

provisions of Sec.147 and hence, the grievance of the revenue in ground 

no.2. Concurring with the same, we set aside the impugned order and 

restore the appeal back to the file of Ld. CIT(A) for de novo adjudication. 

The assessee has also raised legal grounds in its petition which may 

also be considered by Ld. CIT(A). The issue on merits is also kept open. 

Needless to add that opportunity of hearing shall be granted to the 

assessee. The assessee is directed to substantiate its case. All the 

issues are kept open. 

5.  The revenue’s appeal stands allowed in terms of our above order.  

Order pronounced on 8th August, 2024 
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